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OPINION Y
MURRAY, J. This matter comes before us on seven certified

questions from the Superior Court. See G.L. 1956 (1985 Reenactment)
§ 9-24-27; Super. R. Civ. P. 72. The seven questions arise out of
Lincoln Chief of Police William P. Strain's request for readmittance
into a local police bargaining unit. The facts ‘necessary to reply to
the certified questions are set fdt;h below from a statement of facts
adopted by the Superior Court. See § 9-24-25.

In early March 1991 a collective-bargaining contract was executed
for fiscal years 1991, 1992, and 1993 between the town of Lincoln
(Lincoln or the town), a duly organized minicipal corporation existing
and'charteted under the laws of Rhodé Island, and Lincoln Lodge No. 22,
Fraternal Order of Police (lodge No. 22), the exclusive .bargaining
agent for. the bargaining unit consisting of the employees of the
Lincoln police department. The contract also included an addendum
stating thatw?until expiration of this éqqt;act, thg person holding the
office-of the Chief of Police will not be a member of the Bargaining

Unit of FOP Lodge #22
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In late February 1993, William P. Strain (Strain), chief of police
of Lincoln at all times relevant to the instant -case, requested
"readmittance” to lodge No. 22. However, during the course of
collective~bargaining negotiations with lodge No. 22 for a successor
labor contract, Lincoln proposed the exclusion of the position.of chief
of police from the existing contract and from the contractual
definition of '"employee" on grounds similar to those articulated in
Rhode Island Ethics Commission Advisory Opinion No. 9 (advisory No
9). 1Issued on May 10, 1990, advisory No. 9 reasons that because of the
conflicts and problems inherent in a chief's inclusion in a bargaining
unit for police officers that he or she supervises, any chief's
inclusion in. such a wunit would violate the Rhode Island Code .of
Ethics. See G.L;<1956 (1990 Reenactment) chapter 14 of title 36.1

Strain, however, rejected Lincoln's proposal to exclude him from
lodge No. 22, pointing out that G,L. 1956 (1986 Reenactment)
§§ 28-9.2-3 and 28-9.2-5 (the Policemen's Arbitration Act) specifically
grant any chief of police the right to be included in a local police
bargaining unit if he or she so chooses. As such, Strain argued,

he continues to argue, that he is an "employee" as defined in the

1  We note that Lincoln specifically requested an advisory opinion
concerning Strain's membership in lodge No. 22 in July 1990, two months
after advisory No. 9 was issued. The commission, however, declined the
opportunity to clarify the situation, reaffirming its policy that "any
advisory opinion requests which involve conduct of any particular
individual require the assent and approval of that individual before

the advisory opinion request is processed."” Chief Strain has yet to
request an advisory opinion. ’
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preamble of the existing contract between Lincoln and lodge No. 22

On October 19, 1993, Lincoln instituted a declaratory-judgment
action in .the Providence County Superior Court, seeking clarification
of alleged conflicts among §§ 28-9.2-3 and 28-9.2-5, advisory No. 9,
and the Home Rule Article, Article 13 of the Rhode Island
Constitution. The action named lodge No. 22, Strain, the Rhode Island
State Labor Relations Board (RISLRB), and Attorney General Jeffrey Pine
as defendan;s.? On November 24, 1993, the Superior Court issued a
temporary order preliminarily removing Strain from the collective-
bargaining unit and directing the parties to seek certification of
necessary questions to this court. In an order dated January 11, 1994,
the trial justice certified seven questions for our review and adopted
specific factual predicates. Before we turm ‘so address the geven
questions in the order in which they were certified, a review of
relevant portions:- of the Policemen's Arbitration Act and subsequent
constitutional developments is necessary.

The Policemen's Arbitration Act provides in part that "(t]he
organization gelected by the majority of the policemen in any city or

town ghall be recognized by such city or town as the sole and exclusive

2 The RISLRB was joined as a defendant because Lincoln challenges the
parameters of its statutory authority. The Attorney General was named
as a defendant because G.L. 1956 (1985 Reenactment) § 9-30-11 requires
the Attorney General to be served whenever the constitutionality of
state legislation is raised. Additionally, on appeal the Rhode Island
State Lodge Fraternal Order of Police and the Rhode Island League of
Cities and Towns have submitted briefs in the capacity of amici curiase.
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bargaining agent for all of the policemen of the city or town pélice

department * * *." gection 28-9.2-5. The act defines "policemen" as

"full-time police from the rank of éatrolman up_to and including the
rank of chief * * w." (Emphasis added.) Section 28-9.2-3(1). In

Gallucci v, Brindamour, 477 A.2d 617, 618 (R.I. 1984), we had occasion
to construe these two provisions, stating: "There is no question that
these sections considered together are plain and unambiguous. The
certified representative is the gole and excluaive-bargaiging agent for

all of the policemen of a city or town including the chief of police."

(Emphasis added.)

Following the enactment of the Policemen's Arbitraéion Act and the
issuance of Gallugcci, the people of Rhode Island approved an ethics
amendment to the Rhode 1Island Constitution in November 1986,
authorizing the formation of an independent nonpartisan ethics

commission to oversee ethics in state government. See In_re Advisory
Qpinion to the Governmor, 612 A.2d 1, 3 (R.I. 1992). The amendment was
subsequently incorporated into the Rhode Island Constitution as article

3, sections"7 and 8. Section:7 provides:
"The people:of ‘the State of Rhode Island believe that
.muet adhere to the
highest standards.of ethical conduct, respect the
public trust and the rights of all. persons, be open,
accountable: ‘and “responsive, avoid the appearance of
'impropriety and not‘ use their position for private
gain or advantage. Such 'persons shall hold their
positions during good behavior.'" (Emphasis added.)

Section 8 states:

"The general assembly shall establish an independent
nonpartisan ethics commission which shall adopt a code
of ethics including, but not limited to, provisions on
conflicts of interest, confidential information, use

4
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of position, contracts with government agencies and
financial disclosure. All elected and appointed
officials and employees, of state and local government,
of boards, commissions and agencies shall be subject
to the code of ethics. The ethics commission shall
have the authority to investigate violations of the
code of ethics and to impose penalties, as provided by
law; and the commission shall have the povwer to remove
from office officials who are not subject to
impeachment." '

Ar‘ticle 15, section 4, of the Rhode Island Constitution required thé
General Assembly to adopt implementing legislation for article 3,
sections”7 and 8. In adcordadce with this congtitutional mandate, in
1987 the General Assembly created the fifteen-member Rhode Island
Ethics Commission (commission). Shortly thereafter, the General
Assembly established the Rhode Island Code of Ethics in Government to
set minimum standards of acceptable behavior for public officials and
employees. G.L. 1956 (1990 Reenactment) chaptor‘llu of title 36. With
this background in mind, we now turn to address the first certified

question.

, I
ARE G.L. 1956 (1986 REENACTMENT) §§ 28-9.2-3 AND
28-9.2-5 AND RELATED STATUTES UNCONSTITUTIONAL,
ILLEGAL, VOID, AND/OR UNENFORCEABLE TO THE EXTENT THAT
THEY MAY BE CONSTRUED TO REQUIRE MEMBERSHIP OF THE
CHIEF OF POLICE IN THE BARGAINING UNIT OF LINCOLN
LODGE NO. 22, FRATERNAL ORDER OF POLICE, IN VIOLATION
OF . ARTICLE .3, SECTIONS..7 -AND 8,.-OF THE RHODE ISLAND
CONSTITUTION? =~ °

Lincoln contends that §§ 28-9.2-3 and 28-9.2-5 violate article 3

sections ‘7 and 8 of the Rhode Island Ccmsc::u:v.xl:i'.ou.3 Specifically

3 Even though Lincoln cites both sections 7 and 8 of article 3, of
the . Rhode. Island Constitution the town's argument centers solely on
section 7. As such, we limit our inquiry and holding to section 7.






whether such a labor .classification results in a ''severe conflict of
interest" between the:chief:of police. and members of the union that is
authorized to bargain on' his or her behalf ultimately turns on an
evaluation of a particularized factual situation. Gallucci, 477 A.2d
at 619, Despite the subsequent ratification of article 3, section 7,
we are of the opinion that Gallucci's case-by-case type of analysis
should be utilized in determining whether a particular statute violates
article 3, asection 7's mandate that public officials "avoid the
appearance of impropriety." We ©believe such an individualized
evaluation is imperative in light of the virtually standardless reach
of section 7's sweeping directive. Therefore, whether the General
Assembly's inclusion of chiefs of police as members of local police
bargaining units violates article 3, section 7, must be evaluated in
light of a particular chief's povers, reaponsibilitiea, policy-making
authority, and the extent of that chief's actual involvement in
negotiations.

Applying these factors to the instant case, we believe Strain's
inclusion in lodge No. 22 while simultaneously occupying the position
;f chief of police of Lincoln would not violate section 7. We note
‘thatsec. 6-6(1) of article VI of the ‘Lincoln .Town Charter gives the

) administrator the power to appoint and remove all officers and
employeeg of the town including the chief of police. Additionally, the
chief can only make rules and regulations concerning the conduct of all
officers and subordinates with the specific approval of the town
administrator and the town council. See Lincoln Town Charter, art. IX,
sec. 9-2(2). A policemen's removal or firing for disciplinary reasons

is in large part governed by the Law Enforcement Officers Bill of
-] - '
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Rights. See G.L. 1956 (1993 Reenactment) chapter 2B8.6 of title 42.
All officers below the rank of chief are appointed, promoted or removed
by the town administrator. See Lincoln Town Charter, art. IX, sec.
9-1(2). Likewise, salary increases are exclusively in the hands of the
town ‘council and town administrator. See Lincoln Town Charter, art.
v1,! 'uc. 6~6(4). Finally, there is nothing in the record indicating
that Strain was in:any way'involved in negotiations between Lincoln and
'lodge No.'22,"

Consequently, we are of the opinion that §§ 28-9.2-3 and 28-9.2-5
'ueither®"facially conflict ' with article 3, section 7 nor does their
'specificapplication in'the instant case violate section 7

>,

"SHOULD Tﬂﬁ féélTION bg‘CHiéF OF POLICE OF THE LINCOLN
f-#3es ' pOLICE DEPARTMENT BE EXCLUDED FROM THE BARGAINING UNIT
, REPRESENTED BY LINCOLN LODGE NO. 22 ON .THE BASIS OF
webded  'pyBLIC POLICY?' - ¢ . C
‘Lincoln next’ asserts that' by requiring Strain's inclusion in the
same bargaining unit as his officers, §§ 28-9.2-3 and 28-9.2-5 endanger
‘the'”prdfeuibnal reputation of the chief, :put Lincoln on unsure footing
'in'‘the management 'of its police force, and undermine the central
:nissidn of the 'police force of maintaining the health, safety and
velfare of th; town's residents. Although we have previously
quesiioned the wigsdom of such a classification in ﬁnllmi.;mn. we
nonetheless cannot say that the General Assembly's inclusion of chiefs
of police in local bargaining units violates any provision of the
Federal or State Constitutions. See In re House of Representatives,
575 A.2d 176, 177 (R.I. 1990) (fundamental principle in deciding the

constitutionality of legislation is that "'question is purely one of

-8 -
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legislative power and not at all one of sound policy'").

We believe that whether a particular application of §§ 28-9.2-3 and
28-9.2-5 violates a constitutional 1mpgrative or a, provision of
Ethics Code must be evaluated with the same factors used in anélyzing
violations of article 3, section 7's directive that public officials
and employees '"avoid the appearance of improptiety." These factors
include, but are not 1limited to, a particular chief's powers,
responsibilities, policy-making authority, and the extent of that
chief’'s actual ianvolvement in negotiations.

As we previously noted in this deéision, in his capacity as
of police of Lincoln, Strain has no power to appoint, remove or promote
officers. See Lincoln Town Charter, art. IX, sec. 9-1(2).
Additionally,‘sgraiq can only make rules and regulations concerning the
conduct of ogficers and subordinates with the sp;cific approval of the
town , administrator gnd:;he'quq_councilf See Lincoln Town Charter,
art. IX, sec. 9-2(2). Finally, there is nothing in the record to
indicate that Strain was an active participant in the negotiations on
either gide. ef of
;olice of the Lincoln police department, should not be excluded
5“5&?%&59%P¥¥8a9§ﬁ§95?95393952?‘b!,19d8°"y9' 22 on the basis of pubiic
boli;y. _ , | ‘ ‘ ‘

‘ I1I : .
SHOULD  §§ 28-9.2-3 AND  28-9.2-5 BE  DECLARED
UNCONSTITUTIONAL, ILLEGAL, VOID AND/OR UNENFORCEABLE
TO THE EXTENT THAT THEY PURPORT TO REQUIRE THE
INCLUSION OF THE CHIEF OF POLICE OF THE TOWN OF

LINCOLN IN THE FOP BARGAINING UNIT IN CONTRADICTION TO
ETHICS LAWS AND PRONOUNCEMENTS?

Lincoln next avers that §§ 28-9.2-3 and. 28-9.2-5 violate various

provisions of the Rhode Island Code of Ethics, chapter 14 of title 36
-9 - :
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and Ethics Commission Advisory Opinion No. 9. Lincoln initially argues
that ‘'as a member of a collective~bargaining unit whose purpose is to
obtain optimal pay and fringe benefits for its members, Strain
necessarily becomes a "business associate" of his fellow members of

Lodge No. 22. §See § 36-14-2(8), as amended by P.L. 1992, ch. 39,

("'Bueineee eeaociate' means a beteon joined together with another

| ,r it I T

pereon to achieve 'a common financial objective") Section 36-14~7(a),
as amended by P.L. 1992, ch. 132, § 1, provides that "[a] person * * *
has an interest which is in substantial conflict with the proper

discharge of his or her duties or employment in the public interest and
og‘hig e: te; cesponezbilitiee as ptesc:zbed in the lawe of this state,
S i

if‘;e -or she hae reason to believe or expect that = * * his or her
;‘*V* [hlgginggg aggggig;g * ok * will derive a direct monetary gain or
»eeféer a direct monetary losa. ae the caee may be, by reeeon of his or
‘L:i’ :f}121;i :ctivity." (Emphaeis added’) - Since Strain as chief of

(IR LB TP e it \ b,

police recommeude ptomotion ot dfsciplineel subordinates in the same
romnplted Voo ELIE S

collective—bargaining unit, Lincoln argues. Strain's official activity
o ‘5‘“‘) g, 5 sebp ki Vol t g bk e, L N T , } .

will result in a direct monetary gein or loae to his fellow "business
Ed bebuionn a0 op LR E Ty O P 2 S S R G :
agsociates.”  Therefore, Lincoln contende. Strain will be in

"eugetentiei coeflict'vith}the proper'diechétée of his * * * duties" as
is specifically prohibited by § 36-14-5(a), as amended by P.L. 1992,
ch. 4364,:§ 1

SRR T S

- We*' are of the opinion that Lincoln's ‘interpretation of
§§ 36-14-5(a) and 36-14-7(a) is erroneous. Section 36-l4-7(a) is
specific in prohibiting a 'business associate" as defined by

§ 36-14-2(8) fromvdetiving a "direct monetatv gain" or "loss" by reason

- 10 -
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of a fellow associate's activities conducted in that associate's
official capacity. (Emphasis added.) In his official capacity as
chief of po}icg, Strain has no power to grant salary increases to his
officers. See Lincoln Town Charter, art. VI, sec. 6-6(4). Likewige,
all officers are appointed, promoted, or removed by the town
adminigtrator. Saee Lincoln‘Town Charter, art. IX, sec. 9-1(2)

Therefore, even assuming Strain and lodge No. 22 would become
"business asgociates" per $§ﬁ3§-14-2(8)3 Strain's powers as chief of
police, see Lincoln Home Rule Charter article IX, are ﬁot'of such a
substantial nature as to result in the type of "direct monetary gain"
or "loss" prohibited by § 36-14-7(a). As such, Strain's inclusion into
lodge No. 22 would not violate § 36-14-5(a).

The town further complains that as a department head of Lincoln,
Strain is privy to confidential information. Si;ce the town contends
that the members of the bargaining unit are "business associates" per
§ 36-14-2(8), they argue that if .included in lodge No. 22, Strain could
be placed in a position violative of § 36-14-5(d) 4

We note that by its own terms § 36-14-5(d) is a fact-specific
;;atu:e. The mere act of a chief of police belonging to a,ldcal police
barggigingwuni;awould not ipplicate § 36-14-5(d). Instead, there must

be specific articulable facts indicating that a chief has actually

4  General Laws (1956 (1990 Reenactment) § 36-14-5(d), as amended by
P.L. 1992, ch. 436, § 1 provides:

"No person subject to this code of ethics shall
use in any way his or her public office or confi-
dential information received through his ' or ' her
holding any public office to obtain. financial gain,
other than that provided by law, for him or herself *
* * or business associate * ®x » v

11
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misused his or her public office or has divulged confidential
information garnered through his or her official position for a
transgression of § 36-14-5(d) to occur. ‘In the instant case, we are
aware of no such facts. Therefore, Strain would got be in violation of
§ 36-14-5(d) if he simply joined lodge No. 22.

The town still further contends that Strain's required inclusion in
lodgc No. 22 impermilaibly contradicta advisory No. 9 issued on May 10,
1990. See In_re Advisory Opinion to "the Govermor, 612 A.2d at 19
(Legislature cannot enact ethics laws in conflict with those enacted by
tﬁé"ﬁom;i:;ion). Advisory No. 9 clearly states that '"the Rhode Island
Code of Ethics will not permit a Chief of a city or town police
department from simultaneously serving as a member of a collective
B;fkaidint ﬁhit'pdtuhaht to a bontract'between[paid municipality and
;ihgwf;;piiéablem p&iiéé unim." In reaching this conclusion, the
E;hﬁlsnion relied’ heavily on 36-l4-5(a), (d), and (£). Additionally,
advisory No. 9, by its own terms, is of general applicability, not

limited to a apccitic-f;ct ‘situation.
[ R R ETRTR . N ) . .
However. wc atc of the opinién that the ethice commission

'milconnfrucd ‘fBGﬁlh:S(a);'fkd);w and (f)sl in reaching its sweeping

) SecEiod'36-Ey;5(f). as 'amended b} P.L, 1992, ch. 436, § 1 ;rovidel:

‘ "No business associate of any person subject to
this code of ethics shall, represent him or herself or
any other person * * * before the state or municipal
agency of which the person is a member or by which the
person is employed unless * * * (ii) the person
subject to this code of ethics shall recuse him or
hergelf from voting on or otherwise participating in

the agency's congideration and disposition of the
matter at issue.”

12 -
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Iv
DO -§§-28-9. 2-3 -AND 28-9. 2-5 VIOLATE THE TOWN OF
LINCOLN'S RIGHT TO SELF-GOVERNMENT AS GUARANTEED BY
ARTICLE 13, SECTIONS 1, 2, AND 4 OF THE RHODE ISLAND
CONSTITUTION?

Lincoln next contends that the Policemen's Arbitration Act
interferes with its right to self-government as guaranteed by article
13, sectioms 1, 2, and'b,’of the Rhode Island Constitution. The town
specifically avers that by forcing them to include Strain in lodge No;

22, the Policemen's Arbitration Act impermiasibly requires the town to

v, ! ! : P AL

rewrite article IX of 1its chartér. which sets forth - the chief of
police's duties and responsibilities, to avoid resulting ethical and
managerial problems.

Traditionally the cities and towns of Rhode Island 'were held to be
creatures of the Legislature having no inherent right to self-
government but deriving all of their authority and power from the
Legislature." IduuﬂL_x;__Kins, 120 R.I. 868, 876, 391 A.2d 117, 1zz
(1978) (citins QiL1_ni_zxnxidgnng_xr_unnlinn 52 R.I. 236, 2&6 160 A.
75, 79 (1932)). The ratification of the twenty-eighth amendment to the
Rhode Island Constitution, which was readopted in its entirety as
drticle 13 in November of 1986 by the Rhode Island electorate, altered
Jthis view granting every city and town the right to legialate with
r;;p:;tﬂio*igc:; co;érr;;: hd;rrer, none of the grants of auﬁhority in

article 13 "has an inhibiting effect on the General Asgembly's

overriding power to legislate even on local matters as long as it does
so in a general act applicable to all cities and towns alike and does

not affect the form of government of any city or town." (Emphasis

15
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added.) City of Crapnston v. Hall, 116 R.I, 183, 186, 354 A.2d 415, 417

(1976); gee R.I. Const. art. l3, sec. 4.

With these principles in mind, we are of the opinion that the
Policemen's Arbitration Act does not violate Lincoln's right to

self—goyernment. ; The . ect,‘ by iFe own terme, applies uniformly,
PRAS] 0 e h ot vk Vs Vv EERTH I W ARNETS SRRYE: ;

requiring the inclusion of every city and town's chief of police in

vl s T st d winng ank oot e Nt

that municipality s local police bargeining unit. See Hall, 116 R I.

-A“ \ui)ll li, !

at 186 35& A.24 et hl? (critical fact is thet the legislation appliee

equally to all cities end towne). R I. Const. art. 13, sec. 4.
s Igadildn ,uvuil,ww‘ S Ye 0o (

Furthermore, even if the town were forced to rewrite article IX of its

Home Rule Charter, which is dubious given our disposition of the seven
By Wi pia Wik et abelH 30 s '

certified queetione “in the inetent caee, such a revieion would not
Yig RARRTRE Y '

P act the basic form or structure of Lincoln 8 government, See
T B ST L T "‘J‘lli”‘ . R

article 13, section h, ggg nlgn Hnll 116 R. I. at 186 35h A.2d at 417.

Additionally, ] angn__A_xing aunza, we upheld the validity of

w

the Police{nen 8 Bill of Rights from a home rule challenge, stating that

sl i A

t:he enactment of the thirteenth axpendment in no way affected the

ERENITE ERNTITIN

:sovereignty of the atate with ;egard to the exercise of the police
power sicce policer officers, while they may be appointed by the
indiyidual city er town, act for all the inhe.bitant:e of the state and
pggfkplyéfor:;cemrelidents’of syeiappointiog‘community." 120 R.I. at
876-77, 391 A.2d at 122. Therefore, given the Policemen's Arbitration
Act's uniform application, its negligible impact on Lincoln's form of

government and the statewide collective importance of municibel police

officers, we hold that the act as applied to Lincoln does not violate

16
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the town's right to self-government as guaranteed by the Rhode Island

Constitution.

IS THE STATUTORY DEFINITIOg OF THE TERM "POLICEMEN" SO
AS TO . INCLUDE THE CHIEF OF POLICE VOID AND
UNENFORCEABLE AS AN OVERBROAD DELEGATION OF AUTHORITY
IN VIOLATION OF CONSTITUTIONAL MANDATES?

Lincoln next avers that the Policemen's Arbitration Act, by
allowing the participation of chiefs of police in local police
ba:sgig}pg u%it(,ﬂ}mplicigly‘@ythosichyt?e Rhodo‘Illagd %tate Labo;
Relations Board (RISLRB) to certify that a chief and ﬁis'subordinate
officers constitute an "appropriate unit for the purposes of collective
bargaining,"” pursuant to G.L. 1956 (1986 Reenactment) § 28-7-14. See
Alsg § 28-7-15. The town complains that this implicit delegation to
the RISLRB vio}a;es the people of Lingoln'a right to structure their
local government. Sae R.I. Const. art. 13, sec. h:

However, we are of the opinion that there has been no delegation by
the General Assembly to the RISLRB in the instant case. By enacting
the Policemen's Arbitration Act, the Legislature has specifically

police the right to participate in local police

Any chief who be included in



