., STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
BEFORE THE RHODE ISLAND STATE LABOR RELATIONS BOARD

IN THE MATTER OF

RHODE ISLAND STATE LABOR
RELATIONS BOARD CASENO: JLP-523

-AND-

THE TOWN OF BURRILLVII

DECISION'AND ORDER

: TRAVEL OF CASE
The above entitled matter comes before the Rhode Island State Labor Relations

Board (hereinafter ‘Board on an Jnfair .abor Practice Complaint (hereinafter
“Complaint  issued by the Board against the ‘own of Burrillville (hereinafter
“Employer”) based upon an 'nfair .abor Practice Charge (hereinafter “Charge”) dated
‘ebruary 6, 1997 and filed on ‘ebruary 997 by the Burrillville .ocal 369, International
Brotherhood of Police Officers iereinafter Jnion” or [BPO'

The Charge alleged

Burrillville Local 369, IBPO alleges that the Town of Burrillville violated the
General Laws of R.1., specifically R1.G.L. 28-7-12 and 28-7-13 (3), (5),(7) and
(10) on Jaméry 31, 1997 when it informed members of the bargaining unit that
they could not have a union reprcsentative present at a disciplinary interview.
Members sough to invoke their Weingarten rights, and the Town Solicitor still
refused to allow a union representative to be present at the interview. (See
attached.)

Following the filing of the Charge, an informal conference was held on March 5

1997 between representatives of the Union and Respondent and an Agent of the Board
When the informal conference failed to resolve the ‘harge, the Board reviewed the matte
and issued the instant Complaint on October 15 1998 ‘he !mployer did not file an
answer to the complaint Instea on February 22 the mployer’s attorney filed an
entry of appearance and a motion to dismiss, alleging that the Board’s complaint was
untimely

A formal hearing on this matter was held on ‘ebruary 23, 1999 In lieu of witness

testimony, the Union and the :mployer submitter a ten 10) page Agreed Statement of



Facts” and a listing of 17 Joint exhibits which were entered into the record at the hearing.
After brief oral argument, the parties rested their cases. Thereafter, on April 20, 1999, the
Employer filed a post hearing memorandum reiterating its position as to why a dismissal
was warranted.

POSITION OF THE PARTIES

The Union argues that in addition to the .aw Enforcement Officer’s Bill of Rights,
police ofﬁceys in Burrillville are also afforded the protection of the so called “Weingarten
rights”, as enunciated by the United States Supreme Court in NLRB v. J. Weingarten, Inc.
420 U.S. 251 (1975).2 As such, when union members request union representation at a
meeting which the members reasonably believe may lead to discipline, the employer must
permit union representation. ‘he union argues that the notices sent to the four police
officers in this case, by including reference to the facts and circumstances surrounding the
employees’ conduct during a breathalyzer test and their preparation of police reports on
the same, clearly provides a reasonable basis upon which the employees could have
believed that they might be subject to disciplinary action. Therefore, when they requested
union representation, they should have been able to have union representation of their own
choice, present at the meetings.

The Employer first argues that, although the ‘own of Burrillville acknowledges
that Weingarten generally applies to police officers, Weingarten rights do not attach when
the Town isi_conducting a criminal investigation concerning the scope of conduct of the
police oﬂicelf's, (TR p. 37, Post hearing briefp 4) The Employer also argues that even if
Weingarten applies, the Town has not violated the rights of the union members because
they were, in fact, represented by legal counsel, who was also a union representative.
Finally, the Employer argues that, since the Board did not hold a formal hearing on this

matter within 60 days of the date the charge was filed, then the Complaint is untimely and

! The Board aodcp(s and adopts the agreed statement of facts and incorporates the same herein by
reference and appends the statement as Exhibit B to this decision.

’In Weingarten, the United States Supreme Court held that the presence of union representation during
an interview which an employee reasonably believes may lead to discipline falls within the scope of an
employee’s Section 7 [of the NLRA] right to engage in concerted activities for the purpose of mutual aid
and protection. Id at 251. The Court reasoned that union representation advances bargaining unit
member’s interests by ensuring that employer does not initiate or continue a practice of imposing
discipline unjustly. An employee’s right to union representation only arises when the employee
reasonably believes that the meeting is part of an investigation that could result in disciplinary action and
the responsibility to request union representation lies with the employee.






statement states: “The procedure for discharge and discipline of Police Officers shall be in
accordance with the Law Enforcement Bill of Rights (G.L. 48-28.6-1) as amended.” The
parties are bound by their own agreement concerning the procedure for discharge and
discipline, and we look to the Law Enforcement Officers’ Bill of Rights to see whether
union representation at disciplinary interviews is required.

§ 42-28.6-2. Conduct of investigation

Whenever a law enforcement officer is under investigation or subjected to
interrogation by a law enforcement agency, for a non-criminal matter which could
lead to disciplinary action, demotion, or dismissal, the investigation or interrogation
shall be conducted under the following conditions:

(a) The interrogation shall be conducted at a reasonable hour, preferably
at a time when the law enforcement officer is on duty.

(b) The interrogation shall take place at an office within the department
previously designated for that purpose by the chief of police.

(c) The law enforcement officer under interrogation shall be informed of
the name, rank, and command of the officer in charge of the
investigation, the interrogating officer, and all persons present during
the interrogation.  All questions directed to the officer under
interrogation shall be asked by and through one interrogator.

(d) No complaint against a law enforcement officer shall be brought
before a hearing committee unless the complaint be duly sworn to
before an official authorized to administer oaths.

(e) The law enforcement officer under investigation shall, prior to any
~Interrogating be informed in writing of the nature of the complaint and
of the names of all complainants.

(f) Interrogating sessions shall be for reasonable periods and shall be
timed to allow for such personal necessities and rest periods as are
reasonably necessary.

(8) Any law enforcement officer under interrogation shall not be
threatened with transfer, dismissal, or disciplinary action.

(h) Deleted.

(i) If any law enforcement officer under interrogation is under arrest, or
is likely to be placed under arrest as a result of the interrogation, he or
she shall be completely informed of all his or her rights prior to the
commencement of the interrogation.

() At the request of any law enforcement officer under interrogation, he
or she shall have the right to be represented by counsel of his or her
choice who shall be present at all times during the interrogation. The
interrogation shall be suspended for a reasonable time until
representation can be obtained.

(k) No statute shall abridge nor shall any law enforcement agency adopt
any regulation which prohibits the right of a law enforcement officer
to bring suit arising out of his or her duties as a law enforcement
officer.

() No law enforcement agency shall insert any adverse material into any
file of the officer unless the officer has an opportunity to review and




receive a copy of the material in writing, unless the officer waives
these rights in writing;

(m) No public statement shall be made prior to a decision being rendered
by the hearing committee and no public statement shall be made if the
officer is found innocent unless the officer requests a public
statement; provided, however, that this subdivision shall not apply if

the officer makes a public statement. The foregoing shall not preclude

a law enforcement agency, in a criminal matter, from releasing
information pertaining to criminal charges which have been filed
against a law enforcement officer, the officer's status of employment
and the identity of any administrative charges brought against said
officer as a result of said criminal charges.

(n) No law enforcement officer shall be compelled to speak or testify
before, or be questioned by, any non-governmental agency.

represented by counsel of choice. The question then becomes whether the word counsel



