
STArn OF RHODE ISLAND AND PROVIDENCE PLANT A TIONS
BEFORE nm RHODE ISLAND STArn LABOR RELAnONS BOARD

IN THE MATTER OF

RHODE ISLAND STATE LABOR
RELAnoNsBoARD CASE NO: ULP-5238

-AND-

UNIVERSITY OF RHODE ISLAND

DECISION AND ORDER

TRA Y;EL OF CASE

The above entitled matter comes before the Rhode Island State Labor Relations

Board (hereinafter "Board") on an Unfair Labor Practice Complaint (hereinafter

"Complaint") issued by the Board against the University of Rhode Island (hereinafter

"Employer") based upon an Unfair Labor Practice Charge (hereinafter "Charge") dated

February 28, 1997 and filed on March 5, 1997 by the University of Rhode Island Chapter

of the American Association of University Professors hereinafter "Union").

The Charge alleged

The above named employer violated R.I.G.L. 28-7-13 (6) and R.I.G.L. 28-7-13
(10) by:
(a) refusing"-to bargain collectively with URI/AAUP over assignment of

bargaining unit work to non-bargaining unit member. Roberta Doran;

(b) refusing to bargain collectively with URl/AAUP over salary and benefits paid
to Roberta Doran for perfonnance of bargaining unit work.

Following the filing of the Charge, an informal conference was held on April 23,

1997 between representatives of the Union and Respondent and an Agent of the Board.

When the informal conference failed to resolve the Charge, the Board issued the instant

Complaint on October 6. 1998. On November 13, 1998, the Association of Clerical-

TechnicalsINational Education Associa1ion (ACT/NEA) (hereinafter "Intervenor") filed a

Motion to Intervene. On November 19, 1998, the Board denied the Motion to Intervene,

and on November 20, 1998, notified the Intervenor of said denial by letter.

The Employer filed its answer to the complaint on October 30, 1998, denying the

allegations contained in paragraphs 3 and 4 of the complaint.

A formal hearing on this matter was held on May 20, 1999. At the hearing. the

Employer made a verbal Motion to Dismiss claiming three grounds therefore: (1) That the
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case was moot; (2) The "Election of Remedies" doctrine; and (3) Lack of jurisdiction

pursuant to R.I.G.L. 28-7-13 (6).

Upon conclusion of the hearing, both the Employer and the Union submitted

written briefs. In arriving at the Decision and Order herein, the Board has reviewed and

considered the testimony and evidence presented and arguments contained within the post

hearing briefs.

FACTUAL SUMMARY

The facts in this case are undisputed. On December 30, 1996, AAUP member

Janice Sieburth retired from her position as Head Librarian at the University of Rhode

Island Pell Marine Science Library. At the time of her retirement, Ms. Sieburth was a

member of the AAUP. On or about January 2, 1997, Roberta Doran was appointed to

oversee day-to-day operations of the Pell Library for the period January 2, 1997 through

June 30, 1997. On January 14, 1997, the Employer, by and through Michael Vocino,

Interim Dean, sent Ms. Doran a letter confirming this appointment and offered $5,000.00

in compensation for these extra duties. (See Union Exhibit #2) At the time of her

appointment, Ms. Doran was not a member of AAUP, but was a member of ACT/NEA.

The Union _presented the testimony of Mr. David C. Maslyn, the University

Archivist and head of Special Collections. (TR. p. 14) At the time of this incident in late

1996 he was the Interim Director and Chair of Public Services and his duties included
,

supervising at the Pell Library. 14) Mr. Maslyn testified that there was an(TR. p.

approved job description for the position of Head Librarian of the Pell Library and he

identified Union Exhibit # 1 as the same. (TR. p. 15) He testified that this job description

was voted upon and approved at a meeting of the Public Services Department faculty.

(TR. p. 17) On cross examination, ~. Maslyn acknowledged that job descriptions are

also forwarded to the dean for his or her approval, but that he was unaware whether the

dean had ever approved this particular job description. (TR. p. 21)

The Union also presented the testimony of its Executive Director, Ms. Suzanne

Taylor. She testified that when she learned that someone other than a bargaining unit

member had been performing Ms. Sieburth's former duties, she wrote to Provost Beverly

Swan. (TR. p. 25) (See Union Exhibit # 3) Thereafter, Ms. Taylor met with Provost

Swan, but was unable to come to an agreement over the issue, (TR. p. 26) Ms. Taylor
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ultimately filed a grievance over the issue. (Union Exhibit # 4). Finally, Ms.

testified that the Employer did not ever agree to bargain over the salary and benefits that

were paid to Ms. Doran in her performance of bargaining unit work, formerly performed

by Ms. Sieburth. (TR. p. 40)

The Employer presented the testimony of Mr. Blair Lord, the Vice Provost for

Academic Affair. Mr. Lord testified that in this capacity, he was partially responsible for

supervising Ms. Sieburth and that she was also partially supervised by the Interim Dean of

University Libraries. (TR. p. 42) He testified that when Ms. Sieburth announced her

retirement, the Vice Provost for Informational Services determined that a reorganization

was necessitated.(TR. p. 44) A job description for a new position was created and

approved, and ultimately that non-union position was filled by the appointment of Eleanor

Hulinger on December 7, 1997. (TR. p. 45)

Mr. Lord further testified that Union Exhibit #1 was a draft job description

prepared by Ms. Sieburth. He denied that the job description was ever accepted by the

University as an approved job description. (TR. p 46-47) Mr. Lord stated that the extra

$5,000.00 compensation paid to Ms. Doran was for administrative duties, such as locking

the doors and othe~_.supervision matters. (TR. p. 47) On cross-examination, Mr. Lord

admitted that some of the administrative duties performed by Ms. Sieburth were

performed by Ms. Doran during her interim appointment. (TR. p. 48) Mr. Lord candidly

acknowledged that there was no bargaining in connection with the reconfiguration of the

position vacated by Ms. Sieburth. (TR. p. 49-50)

POSITION OF THE PARTIES

The Union argues that the Employer unilaterally eliminated the bargaining unit

position of Head Librarian, and thenv assigned those duties to a non-bargaining unit

member. The Union aJso complains that the Employer unilaterally established the salary,

terms and conditions of employment of the new position (Director of Marine Information

Services) without bargaining. The Union argues that the Employer does not dispute the

relevant facts of the case and that the Union has established an unfair labor practice, as a

matter of law. As a remedy, the Union seeks a cease and desist order and an award of

$5,000.00 to be paid to the AAUP member or members who should have been appointed

to perform the duties performed by Ms. Sieburth.
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The Employer denies categorically that it was an unfair labor practice to have

Roberta Doran, who was working at all times within her classification of a librarian,

oversee the Pen Library. The Employer also argues that even if it had engaged in an unfair

labor practice which it denied, then such practices ceased on December 7, 1997 when the

new position of , 'Director) Marine Sciences Information,Services)) was filled) and thus) the

case is moot. Finally, the Employer argues that because the Union had filed a grievance

concerning this issue, but did not pursue it to arbitration, then the Union is barred from

Iproceeding before the Board on the doctrines of res judicata and election of remedies.

The Employer also argues that the Board does not have jurisdiction to hear the complaint

essentially because Roberta Doran was a member of a bargaining unit.

DISCUSSION

There can be no question that the undisputed facts in this case clearly set forth a

prima facia case of an unfair labor practice. The evidence established .that the position of

Head Librarian at the University of Rhode Island Pell Marine Science Library was a

position represented by the complaining union. The Employer admitted quite candidly

that it did not bargain with the Union when it assigned duties formerly performed by the

Librarian to a non-bargaining unit member, and when it unilaterally set the

compensation package for the interim appointment. This Board has consistently and

repeatedly held that such acts are clearly an unfair labor practice and again makes the same

finding herein.

In its defense, the Employer made an oral motion to dismiss on several grounds at

the formal hearing. The Employer argued that this case was moot since Roberta Doran is


