STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
BEFORE THE RHODE ISLAND STATE LABOR RELATIONS BOARD

IN THE MATTER OF

RHODE ISLAND STATE LABOR
RELATIONS BOARD

-AND- CASE NO: ULP-5687
TOWN OF WARREN

DECISION AND ORDER

TRAVEL OF CASE

The above entitled matter comes before the Rhode Island State Labor
Relations Board (hereinafter “Board”) as an Unfair Labor Practice Complaint
(hereinafter “Complaint”) issued by the Board against the Town of Warren
(hereinafter “Employer’) based upon an Unfair Labor Practice Charge
(hereinafter “Charge”) dated and filed on September 22, 2003 by the
International Brotherhood of Police Officers (“IBPO”) Local 470, (hereinafter
“Union”).

The Charge alleged a violation of R.I1.G.L. 28-7-13 (6):

“The Employer has refused to recognize the IBPO Local 470 as the

exclusive bargaining representative for Thomas D. Gordon, Chief of

Police.”

Following the filing of the Charge, an informal conference was held on
November 19, 2003. On January 9, 2004, the Board issued its complaint. A
formal hearing was originally scheduled for April 24, 2004 Due to several
scheduling conflicts, the parties requested several continuances and the formal
hearing was finally conducted before the Board on September , 2005 where
both the Union and the Employer were presented with the opportunity to examine
and cross-examine witnesses and to present documentary evidence. In arriving
at the Decision and Order herein, the Board has reviewed and considered the

transcript, exhibits and post hearing briefs.



FACTUAL SUMMARY

The facts on this case are substantially not in dispute. The Town of Warren
Police Officers have been organized and represented by a Union since February
1969, pursuant to the Board’s certification of representatives in Case No.
EE-1836. That certification includes as members of the bargaining unit, “all police
officers up to and including chief.

On May 17, 1993, the Board issued a second “Certification of
Representatives” to the International Brotherhood of Police Officers which
recognized the Union as the certified bargaining representative for “all regular full
time police officers as defined in Title 28-9.2-3 of the General Laws of the State
of Rhode Island, 1956, as amended. At the time of the Union’s certification in
1993, the Chief of Police was Mr. Robert Pare, who was and remained a member
of the bargaining unit until his retirement sometime in 1994.

On or about March 7, 1995, the Employer entered into a private
employment agreement with Thomas B. Perrotto, as Police Chief, for the period
March 7, 1995 through June 30, 1998. (Employer Exhibit # 3) Section 9A of this
employment agreement provides: “Employee hereby acknowledges that under
state law, a Police Chief is considered to be a member of the Police
Department’s Collective Bargaining Unit. Employee agrees to terminate any and
all association with said Collective Bargaining Unit, and waive all association and
benefits thereto.” Chief Perrotto did not serve out the entire period set forth under
his contract and retired early, after the death of his wife.

On or about September 22, 1997, the Employer entered into another
private employment agreement with Ely G. Barkett, as Police Chief, for the period
September 22, 1997 through September 30, 2000. (Employer Exhibit # 4)
Section 10A of this employment agreement provides “Employee hereby
acknowledges that under state law, a Police Chief is considered to be a member
of the Police Department's Collective Bargaining Unit. Employee agrees to
terminate any and all association with said Collective Bargaining Unit, and waive

all association and benefits thereto.” Section 1 of that employment agreement



states: in accordance with the Town Code, the position is not part of the union
contract.

On or about October 14, 1997, after executing the aforementioned
contract with Chief Barkett, the Employer enacted an amendment to the Town’s
Code of Ordinances, identified as Section 16-4, which provided that “the police
chief shall not be a member of the union which represents the bargaining unit of
the Warren Police Department, but may enter into an employment contract with
the Town of Warren at the discretion of the town council.” (Employer Exhibit # 2)
The record before the Board contains no evidence or indication that the Union
was notified or made aware of the existence of Section 16-4 of the Town Code.

On or about January 18, 2001, the Employer entered into another private
employment agreement with Thomas D. Gordon, as Police Chief, for the period
January 18, 2001 through January 1, 2004. (Employer Exhibit # 5) ' Section 9A
of this employment agreement provides: “Employee hereby acknowledges that
under state law, a Police Chief is considered to be a member of the Police
Department’s Collective Bargaining Unit. Employee agrees to terminate any and
all association with said Collective Bargaining Unit, and waive all association and
benefits thereto.”

On January 2003, Ralph W. Ezovski, a Union representative, wrote to
Michael Abruzzi, Town Manager, concerning Chief Gordon’s status (Employer
Exhibit #9) In June 2003, the Union filed a unit clarification request with the
Board. After an informal hearing conducted on July 22, 2003, the Board, through
its Administrator, notified both the Union and the Employer that because of the
Board’s certification in Case No. EE-3535 and R. G.L. 28-9.2-3, to remove the
Chief of Police from the certification would require a tri-party agreement between
the Employer, Union, and the sitting Chief, and that the agreement would only
apply to the individual holding the Chief's position at the time of the agreement.

On July 23, 2003, Sergeant Joseph DaSilva, President of the Union, sent

a demand for bargaining to the Employer. No bargaining took place and on

' The Employer stopped deducting Thomas Gordon's union dues immediately upon his
appointment as Police Chief in 2001 and has not deducted any union dues form Chief Gordon’s
pay since 2001.



September 22, 2003 the union filed its charge of unfair labor practice. On about
January 9, 2004, this Board issued the instant complaint.

Nine (9) days later, on or about January 18, 2004, the Employer entered
into a second private employment agreement with Thomas D. Gordon, as Police
Chief, for the period January 18, 2004 through January 1, 2007.

DISCUSSION

The Union argues that since the Board’s certification of the bargaining
representative in 1993, the Employer has made no effort to officially remove the
Chief's position from the recognition clause of the collective bargaining
agreement, despite several opportunities to do so. The Union also argues, that
even if the Board were to find that there was some type of “loose agreement” to
permit Chief Perrotto and Chief Barkett from the bargaining unit during their
tenure as Chief of the Department, absolutely no agreement was made with the
Union, “loose” or otherwise, to permit Chief Gordon to be excluded from the
bargaining unit.

The Employer readily acknowledges that it made no effort to bargain with
the Union over the exclusion of Chief Gordon and makes several arguments in its
defense, primarily upon the basis that by the time the Union requested
bargaining, the position of Chief was already irrevocably out of the bargaining
unit. The Employer also argues that the Union should be “estopped” from
asserting that the position of Police Chief is member of the bargaining unit.

The Employer relies upon the Rhode Island Supreme Court’'s decision in

Galucci v _Brindamour, 477 A.2d 110, (R 1984), Town of Lincoln v Lincoln

Lodge, 660 A.2d 710 (R. 1995), F.O.P_v _Town of Westerly, 659 A.2d 1104

(R 1995) and this Board’'s decision in ULP 5096, City of Pawtucket /Police

Department for its defense that it has no duty to bargain with the Union in this
matter. The Board believes that while instructive on some issues, none of these

cases are dispositive of the issue presented in this case.

2 section 9A of this agreement is the same as contained in Gordon'’s first agreement.



In Galucci v Brindamour, 477 A2d 10, (R 1984), the Court examined
the statutory right of collective bargaining afforded by the Rhode Island General

Assembly to “all the policemen of the city or town police department” and stated



